
BEFORE THE FEDERAL TRANSIT ADMINISTRATION

Desert Resorts Transportation
Complainant

Charter Complaint #2002-07.
v.

SunLine Transit Agency,
Respondent:

DECISION

Introduction

4~ U.S.c. Section 5323(d)

Desert Resorts TranSportation (Desert R~6rts) filed this complaint with the Federal
Transit Administration (FTA) on April 26, 2002, alleging that the SunLineTransit
Agency (SunLine) provideq charter service in violation of the FTA charter regulation, 49
CFR Part 604.· The service complained ofpertains to SunLine'sbus service to an almual
film festival. Based upon a review ofthe allegations in the complaint and the subsequent
filings of the parties, FTA concludes that the service in question is charter service as
defined by 49 CFR 604.5(e) because itwas performed under a single contract at' a fixed
charge for the vehicles. F1'A orders SunLine to cease and desist from providing the
service as it is currently configured. '

Complaint

Desert Resorts filed this complaint with the FfA by letter dated April 26, 2002. The
complaint alleges that SunLineprovidedcharter seMce in violation ofFfA's charter
rules on two separate occasions; specifically, under contract with the Nortel Networks

I

Palm Springs IntemationalFilm Festival (PSIFF) from January 11-20, 2002, and atthe
Desert Resorts Regional Airport on April 8, 2002. .

In a·letter dated June 28, 2002, FTA directed the parties to attempt local conciliation for
thirty days under 49CFR 604.15. In correspondence dated July 25 and August. 12, ~002,
SunLine aknowledges that the service performed at the airport was impermissible chart.er
service and states that it paid Desert Resorts $560.00 in fullsettlemeilt and releaseofall
claims. SunLine maintains, however, that the'service provided for the PSIFF is mass
transportation and reports that the parties are unable to resolve this dispute. By letter of
August 27, 2002, FTAadvised Desert Resorts and SunLine that it would proceed with a
formal investigation concerning the PSIFF service.

In its complaint; Desert. Resorts claims that SunLine provided bus service under contract
to the PSlFF at a fixed charge of $50.00 per hour per vehicle without notifying local
charter operators or national bus associations as required by 49 CFR 604.11. Desert
Resorts included with its complaint three "SunLine News" press releases which state the
free SunBus PSIFF shuttle is conveniently timed to connect with the SunLink schedule to
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a.llowfora full daytoenjoy viewing world class films, shopping or dining;. The press
releases emphasize the positive effectthe SunLinklSunBus l partnership will haveon
reducing traffic congestion and hannful emissions. .,

Response

SunLine's response is dated September 10,2002. SunLinestates,thatfromJanuary ll~

~O, ~002, it providedadditionalfixed-routesemce \Vith tWo bU$es that operated open ,
door. SunLine claims that the service is an enhanceIilentto its regular flxed-routeserVice
andoperateswithout ~y negativeimpact on its regular service.' .,

SunLineincl~dedwith.itsresponse a December 17, 2001Agreem~nt (EXlubitC)·signed
by SunLine's Transit Marketing CQbrdinator and the Chainnanofthe PSIFF. ·'The
Agreement stipulates that SunLinewill operate two PSIFF-wrappedbhses tree to the.
public .betweenfour theater venuesev~.10 minuteS from January 1o-21 t 20022 between
the approximate hours of 8:00 am. and 11:00 p.m. It identifies· the four theater venues
and provides thatthe stop atthe Palm Springs HighSchoolAuditorium is pedding School
District and SunLine appf()val. The Agr~ement further provides that the co~t to the
PSIFF to operate this Special ,service is $50.00 per hour per bus. In addition, the .
Agreement provides that SunLinewill opetate two wrapped bUses on various SunBus
routes from December2001 through May 2002, for a monthly advertising fee ofSl,()QO
perbus.

Accqrding to SunLine, the $50.00 charge indicates the subsidy that PSIFFagreed t~ pay"
so that the fare would be freeforallriders and to assist with the marketing effOrtS which
were ,extensive. .SunLine maintains that its arrangement with thePSIFF isa marketing··
agreement, not a transit service agreement..As part of the marketing agreeIilen~SunLine
notes that it'providedSunBus passesto members ofan association called the'Elderhostel; .
the SunBuspasses allowed riders access to all fixed-route serviced~g Janwuy 2002.

SlUlLinealsasubmitted a flyer (Exhibit A) and a placard (Exhibit B). nteflyer md
placard offer free shuttle service, list the bus schedule, and direCt festivalgoe~ tei look. for
PSIF.F signs at select SunBusstops. The flyer contains amap outliningthePSIF.F route .
to four theater venues: #1 Festival of Arts Cinemas, #2PS High School Auditorium, #3

.CourtYard 10, arid #4 A,nnenberg Theater (palm SpririgsMuseum). SmlLine maintains...
that it placedthe ,flyer and placard on its regular fixed route buses to advertise the service
.and that the flyer was placed at allPSIFF locations as well..Moreover~S\irtLine states
that every newspaper ad and every TV spot for the festival ,included news of the se;:rviCe.

I SunLine's preprinted schedule states that SunBus is a "Valley-wide fixed route busserviceU and SunLirtk
is an "ex:press service to the Inland Empire." . . .
2 According to subsequent correspondence, the dates were changed to January 11-20, 2002.
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contract for chartersetyice, such as the hourly rate per bus, hours of service, and location
of stops. In addition, DesertResorts argues that the service is controlled by the user and

, is not designed to benefit the public atIarge becausethe buses stop only at the four PSIFF
theater venues stipulated in the Agre~ment Moreover, Desert Resorts asserts that
SunLine has not.provided any evidence that the PSIFF service was regularly scheduled or
route dev~ationservice. '

Desert Resorts contendsthatSunLinehasengagedin a continuing pattern ofviolation,
mcluding the service performed at Desert Resorts Regional Airport as well as alleged
violations which are the subject ofa separate charter complaint filed by Desert Resorts
and currently pending before FTA.,Desert Resorts asksFfA to order S~ine to'
reimburse to compI.ainant the sum of$23,400.00 plus p~alties.,

Second Response

Byletter ofOctober 8, 2002, FTA requested additional information fromSunLine
including its preprinted sch~u1e and any supplemental documentation pertaining to the
Agreement ofDecember i7, 2001. ' ,

By letter dated October 18, 2002, SunLinesubmitted its supplemental response and
enclosed its regular published schedule along with a November 26,2001, letter it had sent
to the PSIFF formalizing discussion~ that took place between the parties on September
19, 200LThe letter states SunLine will create and operate the bus route; one bus will
allow for service every 20 minutes; 'and, two buses willprovide service every 10 m.inutes.
SunLine's ietter further stipulates that additional stops along the designated route are at
the discretion ofthe StmBus driver and onlywhen ifis safe and legal to do so. In
addition, the letter provides that it is the parties' intent to produce a successful special
event that nurttiresthe use ofpublic transit. SunLine maintains that the November 26,
2001, correspondence confIrms S~ine's creation of the route and control of~e,service,.

SunLine further argues that it designed the PSIFF service to overlay its regular fixed
route in an effort,to encourage riders to transfer and utilize the additional free servi~e.3

According to SunLine, itadded two stops ,to the PSIFFservice that did not previously
exist on its regular fixed route: #2 Ramon [PS High School Auditonum] and #4 "
Anhenberg Theatre [PalmSprings Desert Museum].SunLine claims that all oithe film
festival venues, with the exception of#4 Annenberg Theatre cail be ace'essed by the
regular fixed-routeservice.4 SunLine claims that the service does not inconvenience aily,

~ ,

3 A comparison of the film ,festival flyer with the published schedule at pages 10 and 17 indicates that the
PSIFF, service follows segmentsofSunLine's regular fixed-route service on t.ines 14, 24, ~O and 111 as
well as on Line 23 along Ramon between Farrell and Sunrise. The flyer ,shows the PSIFF route detours'
approximately one block from SunLine's regular fixed-route at Palm Canyon where it continues along
Amado, turns left on Museum Drive and turns left ,again at Tahquitz to retUrn to Palm Canyon.

4 The preprinted schedule contains a section entitled "Places to Go on Sunbus"on page 13 and lists theater
venues #1,# 3 and #4 as accessible on the regular fixed-route service. As to venue #2, pages 9 and 10 of
the schedule indicate that PS High School Auditorium is adjacent to SwiLine's fixed route service on Lines
14 and 23, respectively.
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riders bydeviating from regular fixed route serVice and is designed to integrate with the
regular route to maximiie availability of the service to the generalpublic. . .

SuilLine states that it performedth~ P~IFF service for thefirsttime in. January 2()0} and
intends to provide the same tyPe ofserVice annually, subject to FlA's finding that the
service is mass transit and not charter service.

Second Rebuttal
I

Byletter dated October 28, 2002,Desert Resorts provided its seCond rebuttal. Desert
•Resorts poi~tsout that the service was proVided unc;lerasingle contractfor $50.00 per
hour per vehiole ~d operated during peak hoUrs. Further, Desert; Resorts argues that
SunLine.does nothave the final say for settiIig arid Ihodifyingtbe route, rate, schedule
and equipment. Rather, Desert Resorts reiterates thatSunLine's ariarigementiwith the
PSIFF are identical to private charter operations where the clientJ:"equests transportation
and di~tates the locatio:n and frequency ofservice while the charteroperatot sets a ....
schedule,based ondriving time and client desires. More<>ver, Desert Resorts'maintains
th~tthe servicedoes notbenefittbepiIblic at largebecauseitis designed t& serve o.nly
attendees of the PSIFF;none ofth¢ four film venue stops coincide with SunLirie's regular
fixed route service; andthePSIFFserviceoverlaps existing routes only in terms oftbe
streets travelled over.. Desert Resorts emphasizes that the theater venues are located at'
least 300-500 feetJrom the closest regular SunBus st6ps. '. .' '. ..

Third Response

On October 30, 2002, SunLine provided additional infonnationpertaiilingto the PSIFF
service. Thereafter, DesertR..esorts indicated it intended to rebut the October 3.0
submission. In a November 25, 2002; conference .oall among PTA, Desert Resorts and
SunLine,.it was agreed·that the FTAwould not consider the October 30 infonnationas
part oftheadininistrative record and Desert Resorts would not file an additional rebuttal.

Discussion

.' .

Beforerea<::hing the maih issue of this complaint, two subsidiary questions raised by
complainant \\1111 be a<ldressed.First,in settling the dispute involVing the service at the
Desert Resorts Regional Airport, SunLine made a decision atthe local level to pay
$560.00 in damages to Desert Resorts. Desert Resorts now requeststhatETAorder
SunLine to pay $23,400.00 plus penalties for providing the PSlFFserVice.TheFTA is a
grant-making agency, not a regtIlatoryor enforcement agency~ As such,theFTA does
not award damages or assess fines.3'(ldtherefore, will not entertain Desert Resort's
request; Next, Desert Resorts refers to various allegations it raised in another complaint
involving SunLine which is currently pending before this agellcy. ETA will issue a .
separate decisionin that matter. We turn now to the main concerns ofDesert Resorts'
complaint.
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The essential issue in this matter is whether the service provided by SunLine is
impermissible charter serviceor permissible,mass tj"ansportation. The definition ~f
charter service found in ITA's regulations at 49 CFR604.5(e) is as follows:

[T]ransportation using buses Of vans, or facilities funded under the Acts
of a 'group of persons who pllrsuant t6 a common pl.I.rpose, under a single
contract, at a fixed ,charge for the vehicle or serVice, have acquired the'
exclusive use ofthe vehicle 'orservice to, travel together under an itinerary
either specifi'ed in advance or modified after having left the place oforigin.

Charter service IS usually thought ofasa one-time provision ofservice and the user; not
the recipient, ha$the cOntrol of the' service.' 52 Federal Register 11916,11919 (April i3;
1987). ' , ,

In'contrast; the Federal Transit Laws define"mass transportation" as transportation that
provides regular andcontinuing general or special tr~sportation to the public. 49 U.S,C.
§5302(a)(7). In the preamble to the regulation, the ,FTA has articulated other features ,
which locally flow from this definition:

First, 'mass transportation is under the control of the recipient Generally,
the recipien~ is' responsible for setting the route~rate, and schedule, and ' ,',
deciding what equipmentis used~' SeCond,the service is designed'to benefit
the public at large and not some special organizationsuch as a private club.
Third, mass transportation is opento the public, and is not closed door. Thus,
anyone who wishes to ride on the service must be permitted to do so.

52 Fed. Reg. 11920.

While these distinctions may appeaJ' to bedear, there are many difficulties in
determining in a given casewhich category the service fits into most appropriately. FTA
has previously stated that a balancing test must be applied to determine the nature ofthe '
service involved in any complaint filed with FTAbecause, as the preamble tathe charter
regulation points out, there is no, fixed definition ofchaner service, and the characteristics'

, ' , ", ' , ,' , ,

cited by FTA are not exhaustive, but merely illustrative. 52 Fed. Reg. 11919~11920.,

FTA has reached the findings anddeterminations below on the basis of such ari
analysis.' ,

Designed to benefit the public at large

FTA has previously stated that service is designed to benefit the public at large whenit
serves the needs of the general public, instead of those of "some special organization
such as a private club." 52 Fed. Reg. 11920 (April 13, 1987). The charter regulation
requires that riders outside a target group ofcustomers be eligible to use the service.
Annett Bus Lines v.City ofTallahassee, FL-TALTRAN/90-02-01 (April 28, 1992).
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The record is persuasive thatthe filmfestlval route was designed to interconnect with
SunLine's regularfixed':route and that all four theatervenues can be accessed pn
SunLine's regular service. Furthe~, the "SUnLine News" press releases indicatetbe film
festival shuttle was co~venient1y ti~ed,to connectwithSunLine'sregular service to'
allow for a full day to enjoy viewing world class films, shopping or dining. In.FTA's
view, the festivalgoers are not a sufficiently defined enough group tohe considered a
"private club." Moreover;while the service may accommodate them pri,marily, itisnot
.restricted to their exclusive use but is available to anyone wishing to board it Therefore,
FTAfinds that the service wasdesigned to benefit the public at large. ..

Open to·the puhlic and not closeddoot

In determining whether service is trUly "openIdoor,"FTA looks:bOth ~t the level of
ridership by the generalpublic as opposed to a particular group arid at the inten.t of the
reCipient ill ofTeringthe service. The intent tomake·serviceopendoor can be discerned
in the attempts to m~ethe service known and available to.the public. FTA thus takes
intoacceunt the .efforts a recipient has made to market the service. Generally: this
.mar.ketingeffort is b~t evidehced hy puhlication ofthe service in thereciplent's
preprinted schedules. WashihgtonMotorCo'ach Associationv. Muriicipality of
Metropolitan Seattle, VIA-09/87-01(March 21,1988). FTA has alsO interpreted "open
door" to mean a substantial public ridership and/or an attempt hy the transit ,authority to
widely market the service; Blue Grass Tours and Charter v. Lexmgton Transit Authority,

I. . .

URO-III-1987. The pbsting ofbus stop signs and .connections to other transportation
routeS are also considered indicators.of"oppbrtunity forpuhli~riderShip." Se:yrnour .
Charter I\us Lines v. Knoxville Transit AuthoritY,TN-09/88-01 (NoveIl1.ber 29, 1989).

FTA finds that SunLine made concerted efforts to demonstrateits intent to make the
service open door. Although the .film festival servIce is not listed in the prepIinted .
schedule, SunLine actively marketed the service to the public through press releases, the
flyer and placard, ady~rtisements on wrapped buses,'new~aperads and.TVspots, anct
integration with its fixed-route service. Ifa decision is made tQreconfigure ·the service in
accordance willi FTArequirements, Suntine should publish ~he service in its preprinted .
schedules. .,.. .

Underthe.control of the recipient

The charter service criteria include bus transportation Under a single contractata fixed
rate for the vehicle or'service. 'ITA has.previously determPted tnat control of fares and
schedules is the critical element in the halancing test FTA uses to distinguish charter .
service from mass transportation~ Seymour, at page 10. Compensation on the basis of
hours of service is evidence ofcharter operations, whereas individual faress paid by each
rider indicates the service is maSs transportation. Seyfuour, atpages 9..;10. .

5 Cost is irrelevant in determining whether service is Q}llSS transportation or charter service; Generally, !tee
charter service would be "non-incidental" since it does not recover its fully allocated cost. andFTA .
recipients cannot p~ovide it, even under oneof the charter exceptions. Q&A No; 27(a), 52 Fed. Reg.,
42248, 42252.
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The record is convincing that SunLine created and operated the PSIFF route and schedule
to integrate arid connect with its regularfixed-ro.uteservice. Moreover, the November .
26,~001, letter from SUl).Line to the PSIFF provides further evidence of SunLine's
control over the service by the statement "additional stops along the designated route are
at the discretion oftheSunBusdriver." In these respects,theservice is similar to mass
transportation. We note, however. that the December 17.2001,agreement between'
SunLine and th~ PSIFF specifically states that both the School District and SunLine have
final· approval ()ver the new stop located at·venue #2 Palm SpriIlg$ High School

",Auditorium; andtherefore~ itisunclear whether SunLine had the final say over: this
"location." " . .

·S1.inLine maintains the service is.mass transportation.~d•. subject·toFTA approval, .
intendsto offer the film festival service on anannWil basis. In publi~lied guidance, FTA
explains that '~service to' regularly ~cheduled but rela'tivelyinfrequent events (sporting
events. annual festivals) that is open door. with the routes and schedules' set bythe.
grantee and with fares collected from individuals. whether or not the individu:al fares are "
subsidized by a donor." does not meet the charter criteria. 'Q&A No. 27(<:). "Charter. ,
Questions and Answers," 52 Fed. Reg. 42248. 42252 (November 3,'1987). The PSIFF
service is similar in some respects to the servicedescribed in Q&A No. 27(c);however, it
.is provided pursuant to a singleconfract'at a fixed charge of $50.00 per 'hour per bus and
fares are not collected from individuals. Therefore. SunLi:ne failed to clear a critical
hur~e in the balancing test. and the FTA concludes that the PSIFF service is charter'
servIce.

As noted in Q&A No. 27(c). FTA :;;uggests that service such as an annual festival may be
an excellentcandidate for privatization. SunLineis reminded that FTA recipients are
required to provide for the participation of private mass transportation companies to the
maximum extentfeasible. 49 U.S.C.Section 5323(a).
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Conclusion

After athorou'gh inve~!igation~ FTA concludes that SunLine'sservice forthePSiFP·is.
charter service because it meets the charter criteria ofbeing performed wider a single
contract at a fixed charge for the vehicles. Therefore, SunLine shaUimmediately ..
discontinue operating the service as it is presently configured. .

I .'. '.

In accordance with 49 CFR 604.19, the losing party may appeal this decision within t~11
days of receipt of the decision. The appeal should be sent to Jennifer Dom, .
Administrator, FTA, 400 Seventh Street, S.W., Room 93~8,Wasrungton,D.C20590.

'1!laJ~tMe IE X: ,,~. ,
MargaFe E. Foley.· . ..~
Regional·Counsel

~d,&db3
Date. ..

JAN 32003
Date ..




